143

7
( “,
Before The National Green Tribnnal
Principal Bench , New Delhi
In the matter of: OA no.-745% of 2021
Mamta Sharma Applicant
\’CT'S'\K
Gram Panchavat Arrana and others
Through its Gram Pradhan ... Respondents
Rejoinder of the Applicant against the Reply affidavit on
behalf of Respondent -1 i.e. Gram Panchayat , Arrana
throughits Gram Pradhan.
Index
S.NO. Particulars Page
1 Rejoinder along with affidavit =171
2 Annexure-1
Date of Acquision of land for Applicant’s 1% -2.0
house - Khatauni indicating date of mutation
3 Annexure-2
List of Gram Sabha Land in Village Arrana 21
4 Annexure-3
Hon’ble High court of Allahabad - Judgement | 29 -2 2
in case of writ c.no.-449490f 2023
5 Annexure-4
mShav e

R

’




144

\
Report from Police station Khair stopping the
work of drain started on 02.01.2022 dated \ 4
—  115.01.2022
6 Annexure-5
—\MPMIM Newspaper print \ 2.5
7 Annexure -6
Relevant portion of voter list of village Arrana 926- 23)
| ofhouse no.-105 , village pradhan
8 Annexure -7
Villagers statement of no Gram Sabha \ 20-33
meeting
9 Annexure-8
Present Photographs of Pond \ 274’ ch
10 Annexure -9
Judgement in case of Gram Panchayat =
Dungarvas v. State of Punjab, by Hon’ble 40 4:3
Punjab and Haryana High court.
11 Annexure-10
Decision in case EA 10/2020 related to OA
492/2019 by Hon’ble National Green Tribunal | 44 — 4 2
, Principal Bench, Delhi , Gurmail singh v
State of Punjab
Filed by
Ml ey
Date: 15.04.2024 Mamta Sharma

Place : Arrana, Aligarh, UP Applicant




145

Before The National Green Tribunal

Principal Bench , New Delhi

In the matter of: OA no.-745 of 2023

Mamta Sharma — eeeeeees Applicant
Versus
Gram Panchayat Arrana and others

Respondents

Through its Gram Pradhan ...

Rejoinder of the Applicant against the Reply affidavit on
behalf of Respondent -1 i.e. Gram Panchayat, Arrana through

its Gram Pradhan.

I, Mamta Sharma , aged about 53 years, residing at Village and
Post: Arrana, Tahsil — Khair , Aligarh-202138, do hereby solemnly

affirm and say as follows:
Most respectfully showeth:

Preliminary objections and submissions:

1. That the applicant of the instant case is well conversant
with facts and circumstances of the above case .

2. At the outset, the applicant categorically and
individually denies and disputes all the contentions and

allegations raised by Respondent no-1, Gram Sabha

(NN )
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through its Gram Pradhan. Any omission on part of the

applicant to dcal with any particular contention or
dered as

allegation by Respondents should not be consi
The

admission/acceptance  thereof by Applicant.
applicant is filling issuc wise rejoinder and reserves the
right to file the detailed submission / para wise
submissions, if and when directed by Hon’ble National

Green Tribunal.
It is submitted that the reply is baseless, misconceived,

misrepresented and not maintainable. By way of reply

Respondent is raising frivolous and unmeritorious

contentions challenging the present application.

The respondent has submitted a reply which is not based
on facts but a bundle of lies to mislead the Hon’ble
Tribunal and therefore ought to be outrightly rejected by
this Hon’ble tribunal.

Issue no.-1

Para -7: Re: That few years ago (3-4 years), the
applicant purchased agriculture land in front of Gata
number-38 land.

The fact is that the land was initially purchased and
mutation was affected on 24.05.2010. The copy of khatauni
indicating mutation in the name of applicant is annexed
herewith Annexure-1 ( -&;JL ) ¥ HAHence it is clear that land
was purchased about 14 years ago.

5. The photographs annexed with written submission

submitted by Respondent -1, page no-31, 32, 34 and 36

clearly indicate that while the construction of sewage

.....
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pond was in progress, the applicant’s house is visible on

the other side of the road.
6. The photographs annexed with Original Application

page number 34 and 37 shows that the house of

applicant was already existing at the time of construction

of sewage pond.
7. Hence it is without any doubt that house of applicant

was existing very much prior to construction of pond.

8. Para-14 Re: It is submitted that house of the
applicant is 150 sq yards approx. from newly

constructed pond ....... it is wrong that said sewage
water pond has been constructed touching wall of the

houses of inhabitants or in front of houses. No wall of

any house touches the pond.
9. This is another piece of information to mislead the

hon’ble National Green Tribunal by Respondent. At the
time of last hearing on 19.02.2024, it was orally
submitted by Respondent -1 that applicant’s house is 200
meter from sewage pond which was totally a false
statement and there is approx 10 feet wide street
between sewage pond and applicant’s house. Again,
another lie to mislead the court is hurled by measuring
the distance between pond and applicant’s house in
square yards which is a deliberate attempt to misguide
the hon’ble court about distance between pond and
house of applicant showing it to be 150. This is how
respondent is in habit of misrepresenting the things,

measuring distance in square meter rather than meters,

; ,.;/(V\“A/'
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even the science is challenged by Respondent to prove

himself right.

10.The page no.35 of the original application and 33 of the
written statement submitted by Respondent-1 shows the
wall of house just touching the pond .

11. The para 6 of reply filed by filed by Respondent |, it has

been filed :

Re: “The Land has been using for storage of waste water

of 10-12 houses of the village since several decade™.

2.As a hypothesis, If the water was going there for such a
long time then the necessity of creating a pond would be
bevond understanding of a common person.

13. All the statement made by respondent are either false or
are hearsay without any evidence in support of it without
any backing of law. The photograph annexed with
original application at page number 30 and 31, clearly
shows that tree plantation is being done in Gata no.-38,
by then Sub divisional Magistrate and the entire land
was totally cleaned and no water of any type was
accumulated there.

14.Also any land which become submerged in water it is
accordingly marked by Lekhpal and revenue inspector in
revenue records. No such marking has been made in
revenue records for gata no.-38.

15. Category (6-1) is the category of land which are non
agriculture and has become water submerged due to any
reason. 4 such lands are marked so by revenue
authorities. Such gata numbers are given in the list of

w
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fegt -2
and ( Anncxurc-2 ). If the water was going
into this land for decades th

government |

an revenue authorities must

have been marked this land to submerged land. Hon’ble

Allahabad High Court’s directions and principles

established in writ ¢, no, 44949 of 2023 is highly
relevant to it. A Whexwye — 3 (’&76 24 =2 ’:’;) X

Merely because a Plot is covered by water, the same
cannot become a pond. All proceedings that have been
drawn at the various levels Jor restoration of ponds
primarily find support from the judgement of the Apex
Court in Hinch Lal T iwari Vs. Kamala Devi and others;

reported in (2001) 6 SCC 496, wherein the Apex Court

expressed its view that water bodies existing in 1356F

were required to be restored to theiy original status for
ecological reasons. The ratip in Hinch Lal Tiwari (supra)
does not apply to the instant case because in the revenue

record of 1356F, as is admitted by the learned Standing

Counsel, there is no entry of a pond. The first entry of the
land being found covered by water is in the Khasra of
1417 Fasli.

16. Two principles are clearly established by hon’ble High
court judgement are:

a. If any land is water submerged then revenue
authorities must be mark the same in Revenue
records. In Village Arrana, many land have been

marked accordingly. As there are no water on this

gata number 38, hence it was not marked water

submerged. The statement made by respondent -1
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that water was going there for several decades arc
not true and without any backing of law.

L. Even if the water is accumulated on any land and
it is marked in the revenue record as water
submerged then also it does not become the pond
and it does not change the category of land.

17. The Respondent is trying to provide a cover of Public
welfare to his illegal, mischievous and dangerous act of
damaging the public health and environment.

18.The work of construction of reverse drain was started on
02.01.2022 and the applicant objected and requested to
make the slope of drain towards National Highway 334
D. There was no approval of proposal, estimate,
technical drawing or any other approval for the same.
The work was stopped by Police on 15.01.0222 (Police
Report attached as Annexure—;q,, page 2.4 )as it was
initiated as an individual in personal capacity without
any public objective and any approval of competent
authority. Later on he is trying to cover his personal
agenda by saying a public welfare which is false and
misrepresentation of the facts.

19.The work was started on 02.01.2022 whereas the tender
was published for the work on 11.04.2022 (copy of
Publication attached as Armexure—Eﬁi.l)S/ Hence it is
providing a cover of public welfare to his personal
aspirations. Though the tender was published for drain
on both the sides as :

a) From Ram Dayal house to PTA

b) From Mamta Sharma’s house to PTA

M/
M
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But was constructed on onc side and it was not

constructed on the other side where applicant’s house

exist though the budget and cstimates were already

approved and tender was published accordingly, which

clearly demonstrates that the Gram Pradhan is working

on his personal agenda cather than any public good. Tt

H “r I - | -
was proposed to be constructed from applicant’s house

to highway as advertised. It again emphasizes the

personal agenda of Gram Pradhan.

20.The house of Pradhan is near the Highway and he is
totally working on personal agenda so that sewage water
should not pass in front of his house and want it to
accumulate in front of applicant’s house.

21. The sewage water which include human and animal
urine and their excreta, waste water from kitchen which
include a lot of fat, cow dung toilet, dung and other
forms of waste, getting accumulated in the residential
area, can not be in any way for betterment of public
residing around it. It is not only harmful to them but also
dangerous to spread deadly diseases like Dengue,
Malaria, Typhoid, corona and many others of same
category. It can not be for the betterment of the public
residing in the vicinity except the Gram Pradhan , whose
only objective is to avoid flow of drain water in front of
his house and his family. The poor people were
misguided that it is a pond where people can go for a

walk and can take health benefit.

w
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22. The house of Gram Pradhan is in the 2" house in gali
from National highway 334D and only the water which
flows in front of his house is “his house waste water”. At
the same time he did not construct the drain in front of
his house in spite of having approval and fund available
for the same, clearly shows that Gram Pradhan is the
interested party as a person and it is not a public welfare
work.

23. There are two options:
a. The sewage water is taken out of Gali and finally

treated off well and disposed away from
residential arean of gram. AND

b. The sewage is accumulated inside the residential

area.

It is difficult to understand that how can the second

option can be better option for the public good.

24. The Gram Pradhan is engrossed with a highly myopic
view rather than creating a sewage water disposal away
from residential area, he is bent upon that sewage should
not even pass in front of his house and chosen only to
accumulate water a residential area.

25, In para 9 Re: that the land management committee of
village panchayat passed a resolution/motion in its
full corum of members for construction/digging of
pond admeasuring 0.115 hectare which is reserved
for Pili mitti. This is again misrepresentation of the
facts and wrong statement to misguide the hon’ble

w
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tribunal  and alrcady misguided other  officers.
Documents have been annexed by Respondent in
support of it as annexure R/2 (colly Page 15 to 20).

A) Munadi proposal for Gram Sabha meeting (Page 16,

17 and 18): This document is a false and fabricated

o nven- :
document and no such Munadiygver happened in the

village to discuss the proposal in Pond in Gata no. 38.

B) If we examine the document, it can be seen clearly

at it is a fabricated document and signature of the

obtained first on plain paper without any

The subject matter and thumb

th
pcople were
subject matter on it.
impression of Munadi person have
on, as the thumb impression is in very crampe

n a line, which clearly shows that it has

been inserted later

d space

and not 1
been inserted at places wherever they found space.

C) About 40 persons out of 1305 members of gram

sabha, have been shown to have signed the document
e circulation of information through

t, that out of above

as a proof of wid
MUNADI. It is a matter of fac
who signed this Munadi document as a proof of wide

circulation, 18 persons arc from family of Gram

Pradhan from house number 105. It is ex
an skew the facts.

ample of

how muscle and number power €

ouse

Pepe 26-24
out

The Election commission list of persons of h
number 105 is attached herewith as Annexure -(,
of 45 persons of the Pradhan family |8 have signed
this document which include his two sons, father,
brother, his brother’s three sons/daughters, his cousin

and his three sons/daughters and other members of

w

LS
WL




154

his family. The intentions may be gauged from
fabricating such documents.

D) In fact, the said meeting never happened, actually, no
mecting of Gram Sabha happened till date in tenure
of the Present Gram Pradhan and the documents

produced arc fabricated documents, the statements of

50 villagers including 3 members of Gram Sabha

attached herewith that no meeting has been

conducted till date. Specifically, there was no
meeting dated 78.04.2022 as provided by
Respondent. A nnexuC =1 C’Pf‘p()c D0 39).
E) As per the normal, unbiased and natural justice
process the Nali/pond construction was being
opposed by the Applicant and Gram Sabha being a
unbiased body of persons, the notice of meeting/
munadi information must have been insured by Gram
Pradhan to Applicant so that a constructive
discussion should have happened.In fact Applicant
has requested in his all her letters since beginning to
address the issue in a holistic manner for sewage
water of entire village. Emphasis on involvement of
all and providing sufficient time is the essence of
Panchayati Raj Act and as per rule 32 of Uttar
Pradesh Panchayati Raj Rules “The notice of
meeting of a Gaon Sabha shall be given at least 15
days before the date of the meeting”. In this case
MUNADI proposal was approved on 25.04.2022 for
a meeting to be held on 28.04.2022. In Yadu Nath

Pandey v District Panchayat Raj Officer Balia and

w
IRV
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Shyam Lal v District Panchaya Raj Officer Unnao,

this has been held by Hon'ble Allahabad High Court,

that proper and clear time of 15 days is necessary to

be provided for any mecting of Gram Sabha .

F) 1t can be scen from documents that the information of

meeting and its agenda was said to be given to only 7

ich is again in

contradiction to Panchayati Raj rules , rule -37, “A
anchayat shall be sent

27

member through a chawkidar or a peon .....
and

members out of 12 members wh

Notice of meeting of a Gram P
to Each

G) It is not clear who suggested for this meeting

agenda rather than being a “solution to sewage water

disposal issue of entire village” , “it is passing of the

proposal of Pond”.
H) There are names in the list which are not existing in

the village. “pIX TG A , There is no such

person in the village. It again shows the total
fabrication of the document.

I) Therefore it establishes the fact that there was no
actual meeting, discussion, involvement of all
members and process as per Panchayati Raj Act/rules
and is not a valid meeting.

J) The Junijor Engineer, Rural Engineering Deptt along
with Asstt Development officer (Panchayat) have
given reports on 10.01,2022 and 01.04.2022 that the
slope of the drain should be towards the drain
flowing along highway and it should be accordingly
made.

w\gv\e\ﬂ*‘u
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K) The Entire proposal is based on fabricated and

misrepresentation of facts “@reltst 4 T A SeoAell
TRT B 3EE I arw 93 oy el e ikd
3R Ifg Y Seer @@l gEe wH TEA Bl

TITEAT & T Teh'. The sewage water with foul

smell and fermentation of fat and human excreta can

never be such Pond. Few present photographs are

attached herewith ( Annexure - -5 pagw
L) Re. “There is no KACHCHA house exists in the

village and there is no use of Pilli Mitti in recent

times” The data regarding this Galiis:
Total houses - 50

Houses with full floor KACHCHA - 07
Houses with Partial KACHCHA floor- 35

The sample data of village shows that there are 84
percent of houses , which have Kachcha/Partial
Kachcha floor and pili mitti is to be used in each of
these houses. The villagers come for worshipping
and taking pili Mitti before any “ANUSHTHAN”
and “Marriage” , They do not find a place for this
ritual and curse the entire system. Finally, they
generally assemble beyond Gata number-38 and

perform rituals.

M)The change of land use as per UP Revenue rules 84
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o he changed under
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77. then neecessar

the Collector, £
jon for the change.

(1) When the cl
the proviso to scction

State Government thr
nature of its us¢ and justific

ough
at
hanged only in
to the conclusion

jc interest.

s of any public utility land may be ¢
te Government comes

al cases when the Sta '
of land is necessary in the publ

(2) The clas
exception
that the change of class

with or without
restrictions as it
publicity
ds to be

(3) The State Govemment may accept the requcest
modification and may impose¢ such conditions or |
considers necessary. The Collector shall thereafter gI1ve due
to the change in class of land and shall direct the recor
corrected accordingly-

] Magistrate, Khair” does have

d category that too also
he change of

Therefore “Sub divisiona
ty to affect change in lan
g the affected parties. T
ith State government.

authori
without consultin

use of land category lies w

f creating such nuisance of filling

sewage water Hon’ble Panjab and Haryana High
held in RSA 1935 2011(0&M) Date of
e of Gram Panchayat

26. In similar case O

Court have

decision 19.03.2019 in cas
s vs Kishan Lal and others held that without

not a valid/legal to use

9 (}7‘1?2404}3)

Dungarva
change in category of land, it 1s
the land for other purposes. Annexure -
27 In Para 8 of the reply by Respondent, it is narrated by

Respondent and accepted “if flow of water is turned
towards the highway Road then it will be very difficult
and costly and digging of a drain of 2-3 feet depth would
be needed” , Hence it require no further explanation.
Gram Pradhan has spent Rs 2,77 Lacs for pumping out

the water out of village in one occasion- 2022-23, the

odﬂ\‘t/
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expenditure required is definitely much less than that

amount.

28.The land of “& TU =T FUET", gata no 160, is filled

with water and is being used as Village pond by cleaning

this pond and removing encroachment if any , can be

used to store entire water of village. Also there are more

than 20 lands with Total area of 50880 square meter

which lies with Gram Sabha in different categories can

be used to prepare a plan for a Holistic and inclusive

solution to the problem of sewage disposal of village

Arrana.

29.In a similar case of Original Application 492/2019 and

subsequent Execution petition 10/2020, Gurmail Singh Vs

State of Punjab , Hon’ble National Green Tribunal , have
already held to shift such sewage water away from village

residential area and that too only after proper treatment of the

same. A pnexuic - o ,&?e, 44-46

PRAYER:

In view of above facts and original application, it is
therefore most respectfully prayed before this Hon’ble Tribunal to
Set aside all the objections raised by Respondents and accept the

prayers made by applicant through the original application no

-~
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745/2019. The pilli Mitti has been damaged by Respondent
t Respondent to restore the

therefore Hon'ble Tribunal may direc
are deemed fit and

same at his cost or any other order which
suitable for the present application.

Filed by

b
Mamta Sharma

Date:15.04.2024
Applicant

Place: Aligarh

Verification:
Verified at Aligarh on this 15 day of April 2024, that the contents
of the paragraph 1-30 are true to best of my knowledge , last

paragraph is the prayer and nothing material has been concealed

there from the hon’ble tribunal.
o @il L [

Date:15.04.2024 Mamta ‘Sharrna

Place: Aligarh Applicant
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BEFORE THE NATIONAL GREEN TRIBUNAL

(PRINCIPAL BENCH) NEW DELHI

: ; 0
(Under Section 18(1) read with Sections 14, 15 of National Green Tribunal Act 2010)

Original Application No745 of 2023

IN THE MATTER OF:
...... Applicant

Ms. Mamta Sharma
Versus

Gram Panchayat Arrana & Ors.
.....Respondents

Through its Gram Pradhan

Reply affidavit on behalf of

Rejoinder of the Applicant against the
. hrough its Gram Pradhan.

Respondent -1 i.e. Gram Panchayat, Arrana t

AFFIDAVIT OF THE APPLICANT

I, Mamta Sharma, W/o Shri Hukam Chand Sharma, R/o H. No. 24, Vedic
Upvan, Village and Post - Arrana, Tehsil - Khair, District- Aligarh, Uttar
Pradesh — 202138, aged about 53 years (hereinafter referred to as

deponent), do hereby solemnly affirm and declare on oath by way of this

affidavit, herein under as:

1. 1, say that, the deponent has filed an accompanying response to the
Reply by Respondent -1 , application which has been drafted under

her instructions and on her behalf.

XO0TAgs

He e{pplicant and aggrieved person in

*', SANVO( HITA .
the present cage i uﬁeﬁf‘&tﬁgm " lt‘le facts and circumstances
(& \Regn. o 547 !
-.O -
> >
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id accompanying
of the present case, is competent to file the said ac P

Rejoinder to Reply by Respondent -1 . cndly
‘ . . . ln
I, say that, the contents of the accompanying rejoinder may

' fidavi i as not
be treated as part and parcel of the present affidavit which h

been reproduced here for the sake of brevity.

I, say that, the contents of the accompanying application has been
read over me in vernacular and same is understood by me and are

correct and no part of it is false and nothing material has been

concealed therefrom.

paghavris”

DEPONENT

Verification:

I, the above named dep‘onent, do hereby verify at Delhi on this ... ...

April 2024, that the contents of the present affidavit are true and nothing

material has been concealed therefrom and no part of it is false and last

prayer is prayer before this Hon’ble Court.

ATTESTED
4 28 e Wvms

NOTARY| pyg (o DEPONENT
DELHI (INp A)('
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" Gram Sabha lands
S.no. |Categry no and Name Gata no. Area (m2) ﬂ

2|6-3, Pashumarghat 39 950

3]/6-4, Khad ke Gaddhe 40 1730

4(6-4, Banjar 41 980

5]6-4, Khad ke Gaddhe 69 1210

6|6-4, Khad ke Gaddhe 58 690 4\

7[6-4, khad ke gaddhe 43 1270

8|6-1, submerged 23 390

9]6-1, submerged, brick making place 160 5470 J
10(6-1, submerged land 288 3380 a
11]6-1,submerged land 197 350 )
12[5-3, Banjar 233 2240 |
13[5-3, Banjar 47 1100 |
14]5-3, Banjar 51 2630 B
155-3, Banjar 73 1380 |
16/5-3, Banjar 66 1310 |
17|5-3, Banjar 60 2360 -
18|5-3, Banjar 231 740 |
19/5-3, Banjar 232 690 il
20|5-3, Banjar 56 2420
21|5-3, Banjar 168 19590

Total 50880
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Tikaram Charitable Trust vs State Of U.P. And 2 Others on 29 February, 2024 @
Tikaram Charitable Trust vs State Of U.P. And 2 Others on 29

February, 2024

Bench: Anjani Kumar Mishra, Jayant Banetriji

HIGH COURT OF JUDICATURE AT ALLAHABAD

?Neutral Citation No. - 2024:AHC:36928-DB

Court No. - 3

Case :- WRIT - C No. - 44949 of 2023

Petitioner :- Tikaram Charitable Trust
Respondent :- State Of U.P. And 2 Others
Counsel for Petitioner :- Suresh Chandra Pandey

Counsel for Respondent :- C.S.C.,Vibhanshu Vaibhav

Hon'ble Anjani Kumar Mishra,J.

Hon'ble Jayant Banerji,J.
1. The instructions received by the learned Standing Counsel are taken on record.

2. Heard counsel for the petitioner, learned Standing Counsel and the counsel appearing for
respondent no,3-Nagar Nigam, Aligarh.

3. By means of this petition, the petitioner has sought quashing of letter dated 11.12.2023, passed by
the Commissjoner, Aligarh Division Aligarh addressed to the District Magistrate, Aligarh.

4. The aforesaid letter records that Plot nos, 212, 213, 214 of village Kukari Khera and Plot no. 2908 of

Indian Kanoon - http://indiankanoon.org/doc/81106694/ (j/ 1
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snon{ S
P



a7

Tikaram Charitable Trust vs State Of U.P. And 2 Others on 29 February,
ave been reserved for drain and pond under the master
plan. It also records that leveling of these plots is illegal and, therefore, the work being undertaken
on these plots is liable to be stopped and that appropriate action is liable (o be taken against the
concerned. The letter also refers to an order passed by the High Court in PIL No. 1474 of 2019
(Support India Welfare Society Vs. State of U.P. and others). Accordingly, the Additional District

Magistrate (Finance & Revenuce), Aligar ate action in the matter.

village Dhanipur in the year 2001-2021 h

I has been directed to take appropri

5. The contention of the counsel for the petitioner is that the aforesaid four plots belong to the
as Bhumidhari plots. It is also contended

petitioner's Trust and are recorded in the revenue record
on the basis of relevant revenue record, Khasra of 1356F, that these plots were never recorded as

pond or land submerged under water at any point of time. This entry has somehow been made in

1417 Fasli for the first time.
t no such entry was ever made prior to that in the Khasra

6. Learned Standing Counsel admits tha
n the land is shown to be land of the Trust, but covered by water.

1417F, wherei
y water, the same cannot become a pond. All proceedings that

have been drawn at the various levels for restoration of ponds primarily find support from the
ch Lal Tiwari Vs. Kamala Devi and others; reported in (2001) 6

judgement of the Apex Court in Hin

SCC 496, wherein the Apex Court expressed its view that water bodies existing in 1356F were

required to be restored to their original status for ecological reasons. The ratio in Hinch Lal Tiwari
cord of 1356F, as is admitted by

(supra) does not apply to the instant case because in the revenue re
the learned Standing Counsel, there is no entry of a pond. The first entry of the land being found

covered by water is in the Khasra of 1417 F asli.

7. Merely because a plot is covered b

8. Under the circumstances and since the aforesaid plots in issue are not a pond, the direction that
have been issued by the letter impugned are, unsustainable. For the same reason, we consider it
appropriate to allow this writ petition and to quash the letter dated 11.12.2023, passed by the

Commissioner, Aligarh Division Aligarh.

9. The writ petition stands allowed, accordingly.

Order Date :- 29.2,2024 sfa/

Indian Kanoon - hnp://indiankahoon.org/doc/91 105594/
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Gram Panchayat Dungarwas vs Krishan Lal &0Ors.; on 19 March, 2019
Punjab-Haryana High Court

Gram Panchayat Dungarwas vs Krishan Lal &Ors.; on 19 March, 2019
RSA-1935-2911(0&M) -1-

IN THE HIGH COURT OF PUNJAB AND HARYANA AT
CHANDIGARH

RSA-1935-2011(0&M)
Date of decision:-19.3.2019

Gram Panchayat, Dungarwas

.. .Appellant

Versus

Krishan Lal and others

.. .Respondents

CORAM: HON'BLE MR.JUSTICE H.S.MADAAN

Present: Mr.R.D. Yadav, Advocate
for the appellant.

Mr.Harsh Aggarwal, Advocate
for the respondents No.1 & 2.

ok ok ok
H.S. MADAAN, 1J.

Briefly stated, facts of the case are that plaintiffs Krishan Lal and Harpal both sons of Sh.Balwan
Singh, resident of village Dungarwas, Tehsil and District Rewari had brought a suit against
defendants i.e. Collector, District Rewari and Gram Panchayat, Dungarwas through its Sarpanch
craving for grant of permanent injunction restraining the defendants from creating nuisance by way
1 of 7 RSA-1935-2011(0&M) -2-

of collecting dirty water in the disputed property and for mandatory injunction directing the
defendants to fill up the disputed pond with earth and in case the defendants succeed in collecting
the dirty water during pendency of the suit, then defendants be directed to remove it therefrom.

According to the plaintiffs, they are owners in possession of land/plot comprised in Khewat No.209,
Khatoni No.245, rectangle No.23, Kila NO.7/2(1-17) and Kila No.15/2/1(2-8) total land measuring 4
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Gram Panchayat Dungarwas vs Krishan Lal &O0rs.; on 19 March, 2019

kanals 15 marlas shown in green colour in the site plan, attached with the plaint situated at village
l?ungarwas, Tehsil & District Rewari; that they have raised residential construction over their plot
since long and are residing therein; that defendant No.2 Gram Panchayat having land adjacent to
such residential property of plaintiffs comprised in Khewat No.319, Khatoni No.398, Rectangle
-No.23, Kila No.15/1 total measuring 2 kanals shown in red colour in the site plan attached, as per
Jjamabandi for the year 2003-04; that the land is reserved and is being used for specific purpose of
HADA RODI (a place for keeping carcasses of animals); that the purpose is so recorded in the
jamabandi itself, however, defendant Gram Panchayat has got dug a deep pond in that land with an
intention to create public nuisance since dirty water would accumulate in the said pond; that there is
already a old JOHAR (pond) situated at a short distance from the disputed site; that the dirty water

from the village 2 of 7 RSA-1935-2011(0&M) -3-

falls in the said pond; that the distance between the two places is 400 feet and the dirty water can be
put by making a small channel connecting the old channel; that in case dirty water gets accumulated
in the disputed site that may give rise to omission of foul-smell and breaking out of diseases of
serious nature. According to the plaintiffs on refusal by the defendant Gram Panchayat to consider
their claim, they knocked at the door of Court by filing civil suit. Before that the plaintiffs along with
other residents of village had submitted a written representation to the Gram Panchayat to refrain

from indulging in such illegal activities but in vain.

On notice, the defendants appeared and filed a joint written statement contesting the suit raising
preliminary objections that no cause of action arose to the plaintiffs to file the suit; that the suit was
not maintainable; that the plaintiffs were estopped by their own act and conduct; that the Court had
no jurisdiction to entertain and try the said suit etc. On merits, it was contended that Gram

Panchayat had full right to use the property in any way it liked; that the property which was already
reserved for HADA RODI, a NALA had been constructed up to that property for disposal of the
water; that the water of abadi cannot go towards JOHAR because it is at a long distance from abadi
and is at height; that the plaintiffs had filed the suit on account of rivalry with the current Sarpanch
in order to create hindrance in the development work of Gram Panchayat; that 3 of 7

RSA-1935-2011(0&M) -4-

the deadbodies of the animals are also being put in the property, which has now been reserved for
HADA RODI. According to the defendants,, the Gram Panchayat had a right to use its land and
plaintiffs are nobody to create hindrance in exist of the water. In the end, the defendants prayed for

dismissal of the suit.
On the pleadings of the parties, following issued were framed:

1. Whether the plaintiff is entitled to decree of permanent injunction or in alternative for mandstory
injunction against defendants on the grounds taken in the plaint? OPP.

2. Whether the suit of the plaintiff is not maintainable in the present form? OPD.

3. Whether the plaintiff has no locus-standi to file the present suit? OPD.

Indian Kanoon - http//indiankanoon.org/doc/2712658/
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4. Whether the plaintiff is estopped by their own act and conduct to file the present suit? OPD.

5. Whether the plaintiff has no cause of action to file the present suit? OPD.

6. Whether this Court has no jurisdiction to try and entertain the present suit? OPD.

7. Relief.

Both the parties led evidence in respect of their claims. During the course of their evidence, the
plaintiffs had 4 of 7 RSA-1935-2011(0&M) -5-

examined Sh.Chand Singh, Lambardar as PW1, Sh.Krishan Lal as PW2 and Omparkash,
Draughtsman as PW3.

On the other hand, the defendants examined Sh.Surender Kumar as DW1, Sh.Rajinder Singh as
DW2, Sh.Suresh Kumar as DW3 and Sh.Hari Parshad as DW4.
the trial Court decided issue No.1 against the

2 to 6 were not not pressed and were decided
dismissed with costs. This was so done vide

After hearing the learned counsel for the parties,
plaintiffs and in favour of the defendants, issues No.
accordingly. Resultantly, suit of the plaintiffs was
judgment and decree dated 10.6.2010.

The plaintiffs were aggrieved by the said judgment and decree and they had filed an appeal before

the Court of District Judge, Rewari, which was assigned to Additional District Judge, Rewari, who
vide judgment and decree dated 23.12.2010 accepted the appeal, set aside the judgment and decree
passed by the trial Court and decreed the suit of the plaintiffs passing a decree for permanent
injunction restraining the defendants from creating any nuisance by way of collecting the dirty water
or digging pond in the land which is meant for a particular purpose and vests in the Gram Panchayat
further issuing a decree of mandatory injunction directing the defendants to fill up the disputed
pond with earth at their own cost and in case the defendants succeed in collecting the dirty water

during pendency of the suit, then the same be removed.

5 of 7

RSA-1935-2011(0&M)

Now it was turn of the defendant to feel dissatisfied and it had filed the present regular secend
appeal before this Court, notice of which was issued to the respondents/plaintiffs, who appeared

through counsel,
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I have heard learned counsel for the parties besides going through the record and I find that there is

no merit in the appeal.

urt had not appreciated the legal and factual position properly, which
learned Additional District Judge, Rewari is shown to

have analysed the evidence in a proper and appropriate manner in light of the law on the subject
considering the facts and circumstances of the case while coming to the conclusion that the land
adjacent to the property of plaintiffs belong to village Gram Panchayat but its purpose has been
recorded to be for HADA RODI and this purpose cannot be changed without getting necessary
permission from the competent authorities. Therefore, a pond cannot be allowed to be dug up in the
said land when a particular place has been earmarked as a pond for putting the dirty water. I do not

see any reason to disagree with the First Appellate Court in that regard.

It comes out that the trial Co
had resulted in dismissal of the suit, however,

Learned counsel for the respondents/plaintiffs referred to authority Baljinder Singh and others
Versus State of Haryana and others, 2012(5) RCR(Civil) 294 by a Co-ordinate Bench of this Court
wherein it was observed that user of land vesting in Gram 6 of 7 RSA-1935-2011(0&M) -7-

at cannot be changed without resorting to the procedure prescribed under the Act/Rules.
e village Gram Panchayat from the

the site earmarked for

Panchay
Admittedly no such permission has been obtained by th

competent authority by adopting due procedure. Therefore, without doing so,
HADA RODI cannot be changed into pond.

Therefore, I do not find any merit in the present appeal and do not see any reason to disturb the
legal, valid and well reasoned judgment passed by the Additional District J udge, Rewari.

The appeal stands dismissed accordingly.

19.3.2019 (H.S.MADAAN)
Brij JUDGE
Whether reasoned/speaking: Yes/No

Whether reportable : Yes/No

7 of 7
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Item No. 08 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

(By Video Conferencing)

Execution Application No. 10/2020
Original Applicatlib:m No. 492/2019
(With report dated 01 .09.2020)
Gurmail Singh Applicant(s)
Versus

State of Punjab & Ors. Respondent(s)

Date of hearing: 11.09.2020

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE S. P. WANGDI, JUDICIAL MEMBER
HON’BLE DR. NAGIN NANDA, EXPERT MEMBER

ORDER

1. These proceedings are for execution of order dated 05.08.2019 in
492/2019. Vide order dated 04.03.2020, a factual and action taken
report was sought from the State PCB with reference to the allegation of
non-removal of dirty sludge and sewage water from the residential area

at Village Kot Khurd, Jalandhar, Punjab.

2. Accordingly, the State PCB has filed its report dated 01.09.2020 to
the effect that the Panchayati Raj Department was heard and a decision

taken. Extract from the report is as follows:

“During the hearing, it was submitted by officer of Panchayati
Raj Department that the pond located near the complainant
house is quite old & Sh. Gurmail Singh (Complainant) has
constructed his house thereafter in existence of old pond. He
further submitted that their department will brepare the plan
of connecting the sewage line for flow of entire effluent

vmuw/
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of tl!e villaqe to the pond Situated on outskirt of the villg e

¢ will also tmplement the same with request to grant songze
tlm.e to complete the work. Block Development & Panchayat
officer (QDPO) Jalandhar (East) submitted during the hearing
that their department will approve the plan submitted by the
Panchayati Raj Department and will get the work done for
d.iverting waste water flow of the village to the pond
Sttuated on outskirts of village. Officer from Department of Soil
& Water Conservation assured that they will carry out the
work for utilization of waste water of the village Kot
Khurd onto land Jor irrigation through pond situated on
outskirts of the village.

After hearing o fficers of the Board an

d representatives of
concerned authoritie

S, the Chairman of the Board decided that-

I. The Department of Rural Develop
make arrangements to increase/ augment the capacity
of pond situated on outskirts of village Kot Khurd
to accommodate/treat entire waste water/effluent of
the village and to stop discharge of waste water/effluent
into pond adjacent to Sh. Gurmail Singh (Complainant)
house, within 3 months.

2. The Soil & Water Conservation Department shall Dprepare
& implement the irrigation scheme for utilization of entire
waste water/effluent of village Kot Khurd. through pond
situated on outskirts of village within 03 months.

3. The District Development Panchayat Officer (DDPO),
Jalandhar shall co-ordinate with all the concerned
departments & Sarpanch of Village Kot Khurd to complete
works well within scheduled time.

»

ment & Panchayat shall

3. We are of the opinion that the decision of the State PCB permitting
discharge of waste water/effluent in a pond from the outskirts of the
village is not in terms of the mandate of the Water (Prevention and
Control of Pollution) Act, 1974. Discharge of waste water in pond cannot
be without treatment, to avoid contamination of ground water which
needs to be ensured by the State PCB. We also request the Committee
headed by Justice Jasbir Singh, former Judge of Punjab and Haryana
High Court who has been appointed to look into certain environmental

issues in the State of Punjab! to oversee this aspect.

! Vide order dated 01,10.2019, O.A. No. 138/2016 (TNHRC), Stench Grips Mansa’s Sacred
Ghaggar River and subsequent orders.
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The application is disposed of.

for compliance.

September 11, 2020

Execution Application No. 10 /2020

IN Original Application No. 492 /2019
DV

S

e

Adarsh Kumar Goel, CP

S. P. Wangdi, JM

Dr. Nagin Nanda, EM



